
to ths iiiofti solemn 101 m known to onr laws, con-
*«cr»tcil 10 the service.

Hut, without intending upon your province, I
ki.u> iw tiDle to a»-u>u juu materially, and ax toe
exigen lex of the cane require.

ise learm-d connael have repeated ant dwelt
upon the video e. iu your Hearing, ao fully that
1 need not detain you by gt mgover tin *<¦ volumes
oi testimony. A repetition uu». in any form, of
wnat you nave beard irom the 111 witnesses,
would sen you to your deliberations, days toeuee,
weary aud perpUxeu.
1 uat l may not oe perioriuiug a fruitless service,

1 niuat asfttst you to bo arrange and classiiy the
eriueiice thut you e iti grusji uiid apply it. iiiat
1 uii* noi leave your minds troubled oy the con¬

flicting nuthoritiea you have neard cited, inust
state the rules oi luw according o our present
com eiition oi them. 1/ 1 can neip you to a clear ap-
pretieusiou of the precise questions you .ire to

const cr, ami "t the ciiuractei oi the evidence, aud
ttie rules and principles applicable to euc" ot those
questions, yon m*v be piep.irfttt to pass by a
rational process, turough tae several stages ol in¬
quiry to a result.

'1 hat great body of testimony can only tie re-

Boived b» a proper arrangement ami distrioutlou.
Bome oi li relates to the principal qiiesiiou id

Lssiie, some oi it to the credit uue to ceruiu wit¬
nesses, some ot it to the mere question ol dam¬
ages.
Hie pleadings have been stated in your hearing,

uiid voti perceive mat the charge of auuitery. de-
uied by the answer, lies at tue euaeutlon of the
case.

TUB Bl ltllKN OK l'KUOFXlN THE PLAINTIFF,
reul p u the issue tiius ioiu0u the burden of proof

rests on the t lalntuf.
you are also to understand that the evidence

ihuuid be alien as to carry conviction to the minds
o. just and uruden« men.should point to the
sett a. gub t more directly than to any other rea¬
sonable hv pothesis.
The w rong charged La this complaint might be

proved by direct or by circumstantial evidence.
Uut such a charge is not usually proved, or indeed
provable, by direct and positive evidence. The
reason la obvious. In most lusiauces where, un¬
der social restraints, an ai pareutlv proper inti¬
macy degenerates into licentious acts, the evil lu¬
tein, ana life put on the garb of innocence. To
such eases, to ail cases o: uouot and difflculty, the
aw of evidence, ssai lung and flexible, applies pe¬
culiar 'e.-ts.presumptions aud lnleretKe. drawn
rroin facts auu irom conduct, according to the
lictatex ol experience, aft that, fln*iiy, tno ques-
itou ol giult or tunoceucc may be deiermtued by
the jury iu the ligat reilectftd by tho auxroundrug
moumstance-.
A lew simple ihu.stratious, stated witn reference

0 a cose ol tins character, may ename you to uu-
leistand, sutlli i«ntly for our premt purpose, me
luierence bntween direct, circumfttanilai auu pre¬
emptive evidence, li a witness suouid tesuiy
mat he had seen the actual commission oi ttie
icxuai act charged, mat would be * hat is caUetl
iii.ee1 and positive evidence, if a witness should
testify tn.it the wlie and the paramour, uefetid-
14111. bad ocgnpied the same room all night In sucu
manlier us tenued to tne conclusion that they Dad
wept together, or if he had admitted ins guilt,
.nut wouid be circumstantial evidence, li. to a
ettei leceivcd by tne de.endaiit explicitly charg-
ug him with tne adaiiery, he had answered,
limply saying. '.! am sorry, and hope to be lor-
fivea." or n, on oclug thus charged in aconver-
latiou, by one having au interest in the matter,
he had made no answer whatever, that, by a
natural roceaS of reasoning, would be presump¬
tive evidence.

CI ItC L'M STA NTIA I. EVIDENCE.
Inafttingou circumstauti.il or on presumptive

svii ence ajury stiou.dexerciae great care, proceed
;autrously. as incu arc wont to uo when travelling
ii oim t w i..gi.; ou nul'suri.iar roads, ana mast uis-

. liiKUisa the notion arising on suspicion or con-
ecture irom tne relation existing between tne
jbi-erved and the luierred lacts.
VViiinutiie spirit anft terms of tne illustrations

Hated you will have occasion to consider tne ex¬
isting lacts and tne tDiertiices that may justly oe
iruwii iron. them. The luierencea must have a
Healtny growth, spring irom the facts naturally
as iruu irom tne vine, and although you cannot
trace the connection as vou couiu ieel the links of
the etiain wtncu binds material objects togetner.
yet, to satisfy tne rule, you shouiu perceive ami
be fully convinced mm the counec ion does exist.
The oviucnce nearmg on the principal question,

that of adultery, may be taken up m its order,
thus.First, as to tne writings reierreu to: -ec-
jnd. as to the oral admissions: tnirc., as to the
tacit or implied admissions. and tourtn, auj to. the
general c uduc* of tne uefendant.

1 purpose briefly to call jour utteutlun to some
>1 tne more important mat ers failing under each
oi those neaus. Tour conclusions, however, should
uot be cirawii irom one or these classes ol evi-
u nee, out irom ad the testitsony on tni* brancn
»i tne case combined.
lu taking c, tne writings referred to you will

observe tnut tae plaintiffs letter of the Jtsth ol
December, 1870k demanding that the osfenoant
mould leave uis pulpit and the city was the first
o, en act ol hosti.iti.

MRS. TILTOS'S CflAHGK.
The demand was withdrawn at the Interview

lad by the i ur'lex at .Mr. Moul'on'ft house on the
(Veiling oi Decemoer JO, 1870. I he plaintiff maims
that luai was is deierence to tne wishes of his
wile. At that time a paper written by Mrs. Til-
ton iu respect to uer relations to the deicadant
was he.d by Mr. Moultoti The copy ol it which
the plaintiff nad was torn up after having been
read or stated to the ucieudant. and tna original
was ul.o tors up aiteiTvard bv Mrs. Tuton, witn
her huabana's assent. Prooi of the content# of

rrltiGthat paper was ruled out, because the writing
was a confident,al communication by the wife to
ins husband and because be was a partv to its
icstruction. But mat ruling was ns deprivation,
is no charge written by Mrs. l'liton could have
been evioence against the defendant. That same
evening Mr. lieccfier, with the assent of toe bus-
tan i, called ou Mrs. futon. He then obtained tae
paper commonlv called "the retraction," alter-
ward sorrendered to Mr. Mouiton.

THE T.tTTKlt OF CONTRITION.''
me next paper in order is mat or Jaauarr l,

lit71. It ia in Mr. Moulton's writing, except the
Una at trio bottom, and the elguature, written by
Wr. Ueecaer.
A qaestiuu or met in dispute aa to tnia paper

leeerves your attentmu. Mr. Mouuon say* taat
t waa nictated, sentence or sentence. ana that it
aaa itad over. Mr. Beecuar denies taat dictation
tn i taat resting.
as to the uagrea of credit to which these wit-

¦eseea, tuus ,u condi \ mar oe relatively entitled,
>ou are to remember that tney apeak or what oc¬
curred at a tune ol great excitement. Tnev may
uot nave i.een equally affected, bat while the one
*»» pouring out n.s thoughts in the agony or seli-
lepreciation. the otser may wen hare been moved
n sympathy. The law iu» tender Consideration
lor an ii hrmuy or mirnorr thus indented: tne *u-
nc-!i is But expected to speak 01 events wita clear-
iit-i anu certatniv.
As to tile subject thus spoken '<> r.v hose wlt-

nease-, you should ue prtid ml in reference to mere
prooaoiiiue.". Yen are not to induin"* m epeeu.a-
t oiis. or lightly consider a 1. utter whicn sis oeen
affirmed because it may not seem rt uaonable. If
r»u were asked to determine a question from the
character, iiiougiit. or style ol one well known,
(uu «ouie hesitate, because no one is always tern-
cerate or master 01 nini-elf. Our mooue and
fteak< 01 temper mar ihe harmony of tnougat
an 1 utterance. Vnur neighbor mar usually bave
a s : qua i'.y ol' speecu, weich so e.. comporte
witu nis cuarecier to it you recognize linn oy it.
But the same man, w nun unduly moved, mar have
quite another method, and sutiinsc you by the
incouarultv. bm wib, tu« reiore. seek to be
guided by tne evidence as given. You take, first.
11 is paper, w ith whatever or latent and apparent
quauty may tend to support or impeach it; aeo-
oudiy, the s'ateuieate, ex .unatioiis. ana deniais,
a 1 the 1 act tt .it tne paper was i<> oe used la cor¬
rect.ng the alii id's aanreasioas.

tvin.e Mr. iieeeBer was speaking Mr. Moolton
was writing, ami with in.s hsseut. It may well be
Ilia. In tu» absence 01 a deiiDerate curse ol du-
;atioo »e could only note. 111 a hurried ana lmper-
ect manner, detached n»u striking expressions,
i on will consider whetner he di<l so in good faith
»r not, an Willi w. iit degree of success.
Hut 11 the drcum-tances were not fdvorab e to

the making of a correct report, had the writer
Wtuned to make it. no; u»r were tbey favorable to
toe invention of what »»« written.
You ar- ta consider how tins paper, read often

and ei incised ireeiy in your hearing, Is ta be re¬
garded, vim esp clai inference t tne eoatro-
verted question of lact to wb.e I have ca.lea your
attention.

THE PIKENDAJ.T'3 U1T1M,
The other papera belonging to ti.is class of evi¬

dence, in whlcu ti e deieudant takes hlame to mm-
*ei luve been read several times, md need, in
tai connection, no Special treatment.
Aa a general rule 11 is the province of the Court

to lostruct the iury as to tne import of a wrtnug
in evidence. That ia tear.! especially at. aa to cou-
t.-a ta. liut if tue writings are amoignuu*. the
iircumatancea under wuich they were prepared
mar ue resorted to. and the question 01 Intern aud
meaning be led to the jm y. 1/ it does not app.-.r
mat words were used in a special seuae, 1 on will
»-sume t at they were used n tnalr ordinary
¦en-..

It appears from tne pe;.er» before yon. tr.at of
January 1.1IT1, If you adopt It, and tne defend-
aut'a letters written later, that he was conscious
si having committed -owe trr .na or offsncu affect-
ng tae puinthf and his lami.y. Witu that oboer-
raiion as 10 the impoi t 01 tne papers. 1 submit
ibem .0 yom c uaideration. ti at you mav. taking
ihem 111 ct nnection With t..e proofs at .arge, de-
leimine what t at wrong or offence was.
1'ass.ng to the second branch of tne evidence as

to tae principal charge in the orcl< r stated, 1 can
you: attention to the a.mged orni admission*.
Tn* confehsi as 01 a paitr made deliberately

tgainet ai« owu intereit, as to tacts known to and
¦uderstoo 1 oy mm, if on-ar.y proved, are regarded
as ol a itlgn c!a»« 01 evidence, ar.u desei veal/ so.
bectuve it is contrgry to experience for men to ad¬
mit what hurts them. If nut true. Experience
proves, rattier, 'hat men evade or deuy the truth
when toe trutn hurts.

ORAL ADMleMONg TO 01 SCRCTIXIUS.
Testimony to prove oral admissions should be

lercfuiiy scrutlaiged. T.# ;urv houid bo satisfied
tha' the witness clearly nadtirsteod, rorrsctly re-
an mbered anu itirlv repeated what was said, but
tsu lon afuiaet relying on such teat.m. n v too im-
I lieitly .'i fluu lie counterpoise in tne caution
again-' tue 'oo ready rejei tioa of it.

It may be wen to r< u.emoer t is: many contracts
made orehy are en ok eu in tours of justice, that
Htgigeroeats to marry, snd. with us. maniago
We,i, after its consummation, m.iy be snown or
prooi Ot woi «s spokop trial, in 'tit absence of su
poetidle colhtatec, a oefeauanfs conf»-s.on thai
MOT She «a* actuailr guilt? of the act o adul¬
tery charged win support an action lor a divorce.
You ate aiso tu rcinerobcr that moat w.tn'-s-es
lind it difficult to ree di the words neerd, and,
imm needeal' r, are eiiowea o «t.ite tne enostenoe
oi s conversation. Hot, tn some .usiances, ttsatci

precision may be necessary. A single word ma*
be vitm 10 identity me subject, end determine the
aifpfit iiliil IBDltOfttiOU 01 ttLl iUIUliiiOIl.

Tiie testimony an to actual nuiuissioiis of guilt
bv tue tleieuilaiit wan tfiveu by tbe plaiuiltf, audh? mncu 1).Moulton. and by Emma c. Mouiton,
' "Tt*u eiestlmony has been contradicted by tbe
deu-udant.

,

TACIT UK lUl'LIED ADMISSIONS.
The tnird class of evidence iu tne ai rangeuient

utntrd is as to tacit or implied admissions, la
tneorv it appeals to a principle peculiar to pre¬
sumptive evidence. It. is assuumd thal.onsuita-
o.e occasions. most men nave sufii regard lor i.ueir
uwu interests mat, ou being nniustly ci arfed otr
maligned, they wtU speuk ..ut in denla or juatih-
catiou. uenee u is mat silence may u.ieu ne re-

i. .pw.i.
trine arises from the consideration mat all men
uiav not act alike in the »ame circumatttnoea. uua
iii^i tue jury may poaaibiy aacruc to a stoao oi
Lru 111 waat really ww uue to mere Mirpiuw »J" to
souis unknown restraint. Hut. as commonly ap-
mmu. tae doctrine seem, quue reasonaide s t
not consistent with our experience, a just Inici-euU mat a man asked to pav money not
due wiil'ieuy his Hide a tefl n ess that U unjustly
accused ho Will assert his innocence 1

It is of"lie esacuce oi the id csumption arising
from meru slieuco that the accu-atiou or charge"e made in express term-. W.ieu me .e.umony
.iiioears to come within the rule the loierence, if
any "o be drawn from and mo excuse lor slieuceare'to tse considered oy tue Jury.

1 he testimony oi tae piniutm and ol Air. and
Mrs Mouitou is as to two lorm. oi uduiissiou : tne
one oral, previou-ly not.ced; the otnor tacit or
lmnlied, now uuuer consideration.
You uiay u »t find tue application of some or

that testimony to one topic, and some of It to
another, dilllcult. hut Bume specific directions
mav be usciul.

0 UKAT CAUTION ENJOINED.
In considering those portions or mat testimony

winch telale m the uelCUdalit'-s actual admissions
ol guilt you will recall iu<- docirine staled uu<el
a toruiT head, to tue effect that a reasonaole
douot as io a wuutoi apprehension, orol memory,
or oi fairness, ill me witness proving such acinus-
sious imposes upon tile jury me exercise oi great
caution Upon tue testimony you will inquire
wnetuer the witnesses aro correct in their state¬
ments or wnetiier ^ uclendant was mlsunder-

"'uTcmLld'eniig the other portions of their testi¬
mony as to implied admissions, also contradicted
by tue tieienduui, you inquire wnetuer iu the con-
v'ersauons liad by niui with the witnesses ins adul¬
tery with tue piaiuilff's wile was spoken of in
clear aud cxpiess terms. 11 you lfnd mat he was
tuus charged, mat, acting on the impulse com¬
mon to innocent men, he would have denied it
u without loundatiou, you will consider the in-
lerence to be drawn from, aad auy apparent ex¬
cuse lor, uis silence.

l ee remaining class of evidence as to ine prm-
cipai question in lsaue relaies to tne coadnet of
the oeie a dan'..
TESTIMONY OK 11 US. TILTON d BltOTUHK AND NL'RSL.
In tue first place, you win cousider his conduct

in his iuteruour>e with Mrs. niton, as proved by
Joseph ii. Uichards and Eate Carey. The cir-
cuaistances stated uy tnem are claimed to dis¬
close an undue lamiliarity. |Y our attention nas been called to a series of
events, to tue reasons whlcti may nave led to cer-
tain modes oi action, ol acquiescence, of restralut;
to occasional disturbances, appreitensious and
resentments, lapsing into seasous of peace and
batient endurance. The learned counsel have
given you their views as to the signmeauce of
uacu fact and circumstance. But. Iu and tarougn
it ad. the vital and ab orbing question remains,
not whether tne ueieudmt acted wisely and well,
nut as up would not nave acted if innocent oi this
particular charge.

"\-TEP DOWN AND OCT."I bl UV vv AN AW A-. I' VV»l

I recur to tne ieiter ol I tie ititu oi December, de¬
livered by Mr. Bowtn, iu wbica tne plaintiff #am
to tne deiendant, "i demand that, iur reasons
Willed you explicitly understand, you imme¬
diately cease from the ministry of Plymouth
enuich, and that you quit the city of Brooklyn as
a lesidencc." Tue question is its to the manner
m widen this demand was received, 'lue piain-
tifl's theory seems to nave been that, as the
offence charged in mis complaint had been per¬
petrated, the reasons thus generally relerred to
would be apprehended, un reading the letter tne
deiendant said, "This man is ciazy." » H lor
you to consider whether that remark was or was
not in tne nature oi a suggestion tuat mere were
no sensible reasons for making that demand, and
whether, in conversation, or in tone and manner,
the deiendant betrayed any consciousness of

8"it may De observed, also, iu reierence to the In¬
terview ol Ueceinber 30, 1S70, at Mr. Mouiton'a
house, when the copy of tne paper called "the con-
lession" was torn up, that tne oral presentation
ol tbe subject, wnemeriu tne exact termsof tne
written paper or not, may have oeen sufficient to
awaken the apprehensions of the deiendant, and
ta enable you to judge, upon the evidence, of nia
manner.

THE POLICY OF SILENCE.
The policy oi silence or suppression, as It has

been calied, deserves notice with reierence to the
motives which led the deie .dant io act upon
it It was adopted upon couiereuce, at an euriy
stage ol the trouble. Initiated a system
ol management and leu to many devices. In some
aspects it may nave been prudential; iu otner
s.uecis uiwise. llut, Whatever the -ugly circum¬
stance" undeilying it may have been, the parties
sought peace In tuat way. and we have no occa¬
sion to condemn the effort. Like many artificial
expedients, however. It failed. Mr. BeecUer ana
Mr Moalton held to that course antil the com¬
mittee of investigation was appointed. Mr. Tilton
was not equal to sucn strict adheronco, though it
is claimed tuat, fltiuliy it may De. like one troubled
iu spirit, ne performed some service in that cause
until service became hopeless. But there were
uncharitable whisperings in me puDiic ear, their
source or origin not now material, and finally
actual denunciation came.
Your attention haa been caned to the meetings

held by Mr. Beecher, Mr. Moulton and others, to
tue discussions had, to the papers PreP*"»u or
proposed, to the neglect to make early answer to
the Woodhuli card as published, and to the so-
caiiea "Woodhuli scandal." to the alleged die-
i»vor with which tee West charges were mot end
finally suppressed, to tne spirit oi timidity, vectl-
laiioti and mystery whicu characterised the
period. Mr. Beecher's course throughout is to be! cure uuy sfcrutinlzea.

.

Some of me events claimed to have occurred
unuer that arrangement are in dispute.

PKXCALnoNAKT MEASfUKS.
You will inquire whether atieniions were paid

to Mrs. tvoodsuli to conciliate her at the instance
or with the approbation of tne deiendant; wnetuer
before Miss turner was sent off to school he fa-
voied that as a precautionary nmasure. >Y comrl-
lioted money in tuat viewjaud whether be ire¬
pressed the presentation and prosecution of the
West charges.

I. you miu mat Mr. tseecner am not tons act
those questions will give you no trouble. But if
you liud that t>e took such part la tho»e trans¬
actions, or any of thesi, then you will Inquire
waetber be did so in tiie apprehension thai bis
sexual intercourse wltb Mis. Tlitou might be
exposed, or from some other aud Independent
cause.
You will also Inquire whether tbe defendant re

framed (torn publishing a deulal or ref nation of
the allegation* contained in tae paper known as
the tv ooii au 11 scandal, irotu answering tae panic-
ular inquiry made by Mrs. Bradsiiaw in her let¬
ter to a nion be seat a reply, or was neid lu tae
bondage of fear to Mrs. Morse from a seuse of tae
guilt now charged.
You will rememoer, lu tnls connection, 'bat, as

to tbe several acts of reprcasiun admitted oy tbe
defendant on bis examination, two views, as mo¬
tives of action, are not lortb, tbe one, that having
agieed with Mr. Mouiloo, to whose eagacity be
deferred, tnat silence should be observed, be
merely uctee on tnat; tbe other, that in those in¬
stances lie was governed by sympathy for tbe
plaintiff and bis famtiy.

FIYMOtTH cHiracH coin-eli.kp silence.
The learned counsel sought to qualify some-

wiiat the pressure resting upon tbe deieudaut
from tins policy oi silence, as applied to tne Wood-
non acaudal, by snowing tnat the church snared
tnat view, j tnougnt that due to the cuiondant,
and it appeared tost ar a stated meeting 01 tbe
official representatives of tue church, field soon
alter the publication, tne subject was mentioned,
aud tbe sense of those present wss tnat no action
should be taken. It also appeared that such bad
beta the opinion of the Kav. Mr. Halnday, a gen¬
tleman entitled to great consideration in ni* re¬
lations to tne cliurcu.

IIE MIOHT HAVE TRAMPI.XP IT OCT.
Yeu bave beiore you the evidence as to what

was done and suffered by the defendant under tne
policy 01 sLteace and suppression, and the ques¬
tion is as to oi* motives. Ti n inference rou might
)»e juatiCed lu drawing could be rcndilv applied it
tne wrong be Wa« con-ciona ol having comuiitteil,
and winch be sought to eoneeai, was so clearly
I'leutifltd as to exclude the ldei of any otner
wrong. Uut if there were a series ef wrung* other
than tbat now charged, as to some one or more of
which ne might ourt concealment, tbe ai plica¬
tion ol tbe principle requires serious attention. If
u person to whom several crimes are imputed ne
guilty «i one offence, and, sensible of tbat,
aeeks to escape ana sv.id arrest, it
womd be a perversion If tne inieieneo or
suspicion w&icli would attach were u eu to one
out the circumstantial evidence, to convict bim of
on* o the oiiior crimes imputed. You might
wmb to purlieu a meretricious lover, who, on vis¬
iting tile miatrea*. is caught at night biding under
a ned, but you wouid not, because offender* are
oiten caught thus concealed, convict him oi bntg-
tarv, with intsntto »rea>. iheee suggestion* may
Indicate the care wim which tue real queatiuu
neiore us should be considered. Tbey are tne
more proper because, in any view oi tne case,
you may be disposed to ask Way Mr. Beocher. if
inbeoent, should have garnered up lu his beait all
ttist pain and leai so long when fit might save
made arocismatica to tneworid nnd trampled out
tne aciiidai a* With irob Boots.

Hut, gentlemen, the spirit whtcri cbararterice*
and cnsiten* ajodlcial inve»ttga>>on shou d be
(Jietinguiened from mat wm< h prevail* in other
forms of public inquiry an ) deoste. Not with-
si abdlng an tee appeals you hare beard to lb*
e uithau experience of nfe, vcu enould not adopt
opinions a* ireeiy, or rraca conclusion* a* readily,
ai >n your oid.nary pi.aip'-ss affairs. When you
task# a bad bargain yon repent -uti tn*ke up ibe
loss. If we negligently cnmmit an error here we
may re; cnt, nut the wrong remains irr-paraoio.

wab HI CHAROrp WITH API l.riHV t
The queeiluu upon ail the proois la wuetner the

deiepdsnt nndeiatu d that no wa-charged wttn
the adultery and sposo, wrote, acted aud suffered
from a lid in eonaeuueri e oi mat. or whether, lay¬
ing h*i cut or view, ne anuersioon tbe cnaig'-s to
b* thai ne had tnaue tbe improper proposal* or

advances and had robbed the plaintiff or a rich in-

)?««! iiniC*'i1® love of o1'' wn®' auJ whether,
coupled »uh those cuarges, be believed tnat he
had wronged the piaiutiff by lavoilnir a lamily
separation and the dismissal by Mr. lioxcn, aud
for those reasons spoke, wrote, acted and suffered
as UcHcrihed.

If the wrong waa the adultery, the solution of
whut lolloweu is easy.

BkZCIIKK'S BHTDiAFB (JK lilt) WltONIi llOi.NlJ.

V "ltf ,wrolJ*cli or bheuces, actual or im¬
puted, were or the other character stated, then a
ju»t apprehension oi tt>e relation between tne Ue-
lendaii t s si.ite of unnu aim uls conduct involves

.C0UrS1fJ.eriUlL,us- Wnul w** his personal
esiituateof. his, relation to the church, to the
W'.l.i, to literature and of the* reputanon lie
should leave behind Mm r.whut his coucepuon of
the uaiure and gravity 01 toe charge o; impute
solicitatio s,01 alienating a woman's love lroin

'll"' ol the effect oi such accusation-,
II i>u bliriy luuue ?..what ins i.otiua ol tue ox tent
to wialcti Mr. 'ilitou had beea iuJuriMl an a Journal-
sisteuce? ''""'J* 14,111 as 10 IUcir means of sub-

Ahe learned counsel claims that, upon the evi¬
dence, Mr. bueciier had no occasion lor grid. as
ii.s advice that Mrs. 'fiitou should separate >ronr
tier husband was not loiiowed, or as to Mr.
bo wen's uction, us that was not luffueneed by
Alt. needier. Von will consider me evidence and
that view, but did trie deieudaiit, under a mis¬
apprehension. believe that he had been lnstru-
mental in inflicting those injuries upon too plain¬
tiff, aim what, if any. effect Lad that upon his
conduct r

*

J make these suggestions that yon may give
them sucu consideration as you tuiuk they do-
tfCive.
Thus much us to the principal question In issue.

I have now io call your aUenuou lo a question
wclcn, as 1 have said, belongs exclusively to you
nuinely, the c.-edit due to witnesses.

CKEMBIUrY OK WITNESSES.
Ihe stat"iueurs or witnesses are to be consid¬

ered and weithed with a due reward to their re a-

?i ® C'1SC'- u* lu >n«resi, to tue bus or prej¬
udice they may nave m respect to the parties or
tue subject matter under investigation, to con¬
tradictious, previous lucousibtent aluteaieuts, to
Uieli knowledge of lucta and the uopareut Uujdo-
tition to make just and true disclosures audio
their known or ascertained characters
A guou decree ol respect aua eouliueuee is due

to every citizen who has occasion to speak under
oatu iu a court «l justice as to his own righto or
tne rig'hw oi others.

.

but u certain decree of infirmity may and often
does atracu; the memory may be defective, dates
and events be conlounueu. Witnesses, simple-
minded aim houesc, comrudict themselves ana
cacti other, on a trial sumo months ago 1 re¬
member to have been niucu impressed by tne
testimony o/a worthy mau, tho president of an in¬
surance company, wno, wnue tno cuse was still on
came back ironi tUe city of .New VorK to acknow¬
ledge tus error and make a correction. Ue was as
nonest in his llrst as in Ms last affirmation; there
was no actual perjury in either, lhm oneuce as
such, is the lTuit ol a wicked Intent, oi a wilful
perversion of known facts, to work an injury to
another, rue legislation ol this utato has borne
sliming testimony to the virtue of onr people in
allowing parties to be witnesses in tnelr own
behall, even tne prisoner on trial for a crime to
testily to Ms iunoceuce.

0

but wnue 1 believe tuat perjury is of less com¬
mon occurrence man is Imputed by mo popular
view, it is a crime of the gravest magnitude, is
not qualified by t e special circumstances loading
Jh.'t" Perl'Mrauon. fie wno, upon any mere
theory of honor, would be gunty ol it. rnlgnt. u ne
had the temptation, commit any otuer crime, it
has been said, und upon nigh authority, that tiierc
is a distinction between a mere lalseuoud an a
b®-'he loruier an uutruestatement, mauo wunoat
guile and without knowledge oi its want of trutu
toe latter a statement of w nut Is known to be laise'
aud wun lucent to injure another. I uui disposed
to respect the distinction, so, too, a modern
dramatist Oas said, '"TUe truth always, when u is
proper io beeookeu;" a theory ol value us applied
to mere social intercourse, but good men nsve
stoou for tno truth though it cost tnelr lives. So
good men have uttered lalsehoods when only tnelr
own luieresis were concerned. Waiter bcott as
long us ho thought proper, denied that lie was

aecre" lh0 V?,iverlcy Hovels; it was his

. CONPUCT1NU TESTIMONY.
It U the duty of a jury,* when witnesses coQtra-

diet each other, to seek to reconcile the conflict¬
ing statements, to make allowances ior honest
e.rors, and to accept toe suggestion ol perjurv
reluc.antly and irom neceasity. All testimony. as
1 aave intimated, is at the risk of imperfect
knowledge and linperiect memory. Witnesses,
wno appear equally entitled to credit, may give
different accounts ol the same transaction¦ the
difference going to the substance and effect, or

ouiy to the immaterial details. In such ca»es you
have substantial identity with circumstantial va¬
riety. loo much importance snuuld cot oe at¬
tributed to such differences, to the discredit of

?? m"v uellev« tnat they intended
to tell ibetruta, unless tne contrary is reasonably
clear, anf, usiar us jou can, seek to harmonize

uuth
0Bjr an(1 u'scover tna substantial

MOl'LTON'S CONTKADICTIONS.
It is proper te reier, in less general terms, to

one or two witnesses. Mr. Mouiteu seems to have
intervened as tne open und avowed friend of Mr
niton. lie appears to have undertaken to medi¬
ate between toe parties, to reconcile them, uno
as lar as possible, te preveut the Sj.et.iAc course!
ter of their differences from obtaining publicity
Me states that sucn was tile real pui pose aud
character of his intervention, and the deiendant
in Ms letters and otherwiae, has borne laiue
and generous testimouy to luat effect,
tet sir. Mouiton on various occasions, as
he himself testifies, aud as oiher wit¬
nesses state, declared tnat the defendaut was not

guilty of tue sexual intercourse wmcU he now
says had been admiueu. it is for you to consider
how lar ia« inconsistency in his statements goes
to discredit bini. If jou shall oe of opinion that
he tuteude J to state the trutu In bis examination
here, and that til* previous declarations were in¬
spired by a spirit of loyalty to tne deiendant'ii, re¬
putation, aud to tna; or Mrs. Tiltoti, and from an
earnest wish to divert tne mlnda of others irora
the subject, in carrying out toe polior of aun-
pressiou adopted, you are at liberty to make
. ucu allowance lor that as shail seem proper.

TILTON'* i'Lt l'LI A It STATEMENTS.
As to Mr. Tiltou, you will cousiuer wuetner his

tesuuionjr to tue confession or toe deienuaut'a
guilt can be reconcnea with his previous declara¬
tions tnat uis wtie was innocent, ihe peculiar
theory which he baa explained to you has beea
sufficiently illustrated by counsel. and inay be ac¬
cented as lar as you thing proper. If his purpose
wae to protect tne Time ol his wife and not to injure
unduly or mabctou.iy anotaer.ifm the fliini con-
Dicta aud emotion, wlicu may nave possessed
Mm.you discover a moral purpose ea contrasted
with a depraved spirit, you win give Mm tne ben-
em ol tuai view.
Tne general rule as to persons wno nave wil-

ludy testified, under oath, to waat Is raise, on any
material point, is that their testimony is dis¬
credited. ^ ou are not hound to disregard it si;. The
witness, to oe entirety discredited, must nave
given the false testimony witu leference to a met
as to whicn he could not be presumed liable to

mistake, aud given ll wun knowledge that It was
false, luu are 'o app.y the rule cautious.y and
discreet,y. The maxim, wnmilr false in one thing,
lai&e in all. Is souud. subject to tne caution stated,
ana to your rignt to deciuo bow inucu credit you
will aive tue witues<.

'

IS MKS. »»LLTU> UIMNlUlltll I

Tne testimony or Kuima C. Mou* ton is sought to
be 'jWcieuited on quite different ground. It is
clsiuied teat mere is an luncient mi,.iooauilitjr
in the suppQjltlou that a ludy ul her cuuls-tsed re¬
finement and delicacy would have conversed so
ireelr wun toe defendant as 10 his adultery, or
undertaken to advise hltn on that subject. It
la atso said tnat on tne occasion iraen
she claims to have bad an important in¬
terview with the deiendaut tie was not
at her aotisc. You will consider and apply the
proof wtucb stain'* m conflict and in corrobora¬
tion. In tne diacusslons that prooi bss been re¬
cited act! i.iusiraiea so treaty that 1 nave bat to
coiuinend it to your careiui consideration. Did
she. at or about the time atated, b ive that Inter¬
view. and wi the conversation substantially as
given br iter? Ii so, and she were in error as to
the length of the interview, that inere Incident
w aid not be conclusive. The question, gentle¬
men. rests with you.
Two otner observations may he proper. Had

Mm. Moulion got the Impression that tne defead-
ant's guiit vii adultery and in tier conversation
regarded that ss tne subject In his mind as it was
n oer mindt Do yon ueiieve that, whether mis¬
taken or not, ehe testified ionestiyt Her manner
on the stand >-.nd the opinion widen the defendant
burnetii bad or her moral casracter and worth, as
atated In his letters, commend oer to your respect.

S11K IS Sl'STAININd llKll HI SBASb'S TKKITWOlir.
I uad occasion to state in your hearing my view

of tne suupestion that this witness testified at me
will or on the instruction of tbo husband. I still
bold to the opinion then expiesstd. There is no
proof01 artlflcs, or coercion, or undue Influence.

lis fact, however, tnat tier husband is deeply
concerned in this controversy and tnat tier testi¬
mony. without repeating, concurs with hi*. is to
be cvneiuered on the mem question or was. In
sustaining tne piaiutld's cause sue is sustaining
her nusband as a witness.

KITE CAKBT'S IMPKACIIMEVT.
As to the witness Kate Carey, u is proper to

¦ta;e tost persons called to prove an allege i had
cnaracter mr truth and veracity should bare the
geuera: know,edge to be fairly derived from tee
opinions expressed by the people wuo knew the
witness. Such impeachment Is weak in propor¬
tion as tho circle in waic., tne umavorabie opinion
prevails la narrow, and as that opinion can be
treoed to special difficulties,

UfiHKKAL Til AC V KXONSIIATBD.
As to snottitr witnes*. Keujamiu K. Tracy, two

.uggesuous have been mad*.: lie r rat, that us v.

lug acted us counsel lor'be de endstit he should
but save been oaiieo as a witness lor mm in tne
esse; toe se ond, that owing to ap arrangement
with or pr<>mise to the plainufi he snould not have
acted as sncn counsel.

it appears iron, the teetlmony that before be
eceepteo tne re.atiou of counsel for t he defend¬
ant he onsulie the other mating utaned gent :*.
ineo, who had been retained and nave since acted
with him In the cause, ss to the proper course to
be puuued uy him, and mat he has acted on their
advice. Ii also aupears that when oircuinstanaes
sacmed to maiie his lestiruonf nevessurr on the
trial ns submitted me question to oi» associate
coun-el. and acted on their auvlet in coining lor*
ward to testify. The matter. In both aspeots. Is
thus s.rongiy eontr.istel witn those onsen where
professional men, actiug upon their own notion*,
rater into Improper relation*.

1 no principle whlou rcxtiauis an attorney or
counsel itorn acting In a litigation against sue by
whom n* nsd been ronsaitod, unn front being a

witness for his client on the trial of a cause is sal¬
utary ami should be respected.
Hut in cases where the practice of acting in the

double capacity ot counsel and witness ou the
trial of a cause has beeu most strongly reprooated.
an exception lo the rule has been recog¬
nized. Had such au exception arisen in
this instance r The convcrsutioii which
took place between himself and others
in au interview at Mr. Moulioii's house, haunt;
been received in evideuce, that fact uiav well have
liiipused upon Mini the duty ol becoming a witness,
if that was bis view, and was trie opinion of his
associates, to wuom he deferred, you win not

perceive any substantial mound ol crltl-

Tne other *uggestion, as to his not being at lib¬
erty to act as counsel lor the defendant, assumes
that he nad been in professional relations to mo
juaiutiil, or iu their confidential Intercourse Had
learned 'lis secrets or obtained information which
pave an advantage to the purtv afterward reuro-
seatea by hiiu.

NO UKl.A i'ION OK ATTORNEY AM) CLIENT.
ho suca relation existed; llr. Tracy hud not

been tue attorney or counsel or adviser of tuts
plaintiff.
At tue Interview ut Mr. Moultuu'q house the

paper, dated January 1, 1&71, was shown to uud
examined by Mr. Tracy. Alter tiiat Mr. Ttlton
waa called in, and, boiore proceeding lurilier,
naked Mr. 1 lacy wnoiher 11 uitllculty should arise
between him and Mr. lleecher he would act for
*,

'ur' "."d ^r- Imey said taut he would not.
Jtir. niton then made explanations. Did he cum-
inuuicuiu to Mr. Tracv and the other persons
present any matter uoi previously known and
that would enuble him to serve Mr. lleecher better
than he could otherwise have done f
iu testifying to conversations with the defend¬

ant, una thus what turough him Jlr. Tracy had
known, Mr. Moulion stated to Mr. needier that
he had told Mr. Tracy "the truth of the mutter.
tola 11mu the fact oi the case as u wus." "Tueo-
dore liuou hud denounced me for so doing, and
hud nad to ine that l had no business to reveal
the guilt of .Elizabeth to Mr. Tracy without his
censeat." ,

You will therefore observe that, before the
promise made by Mr. Tracy, lie had become pos¬
sessed of the case, urnl tout Mr. Tilton censured
Mr. Moultou lor making tue communication.
what confidential communication could Mr. Til-

ton save made beyoud the information whlcli Mr.
Moulion hud aireudy given r You may also con¬
sider, now that the whole case is oelure you,
wnetner un.v lact or secret thai Mr. Ttltou woulu
nave withheld was irausierred over us a oeuexlt
to Mr. Bceciier.
Moreover, at that interview, as Mr. Tracv under¬

stood the conversation, Mr. Tllton's coin mint
was 10 a matter which could not become tue sub¬
ject ot iiiiifatlou, that is, tue improper advances.

1 huve only 10 sdd that my owu view of the pro¬
priety of ttie course pursued by Mr. Tracy agrees
with thai of his associate counsel in the cause. 1
think, wiih tliciu, taai there has beeu no violation
of duty ou his part, personal or proicssionul.

TIIE QUESTION OK DAMAGES.I
he third branch of ttio general division ofevl-

deuce rcJaie-s tu damages.
1 call your i.iteutiou to it simply that you may

jet-t" 11,0 0VKlenc® Peculiar to that sub-

The gist of the action being the loss of the so¬
ciety, comfort and as istauce of nlu wile, evidence
as to their condition, o: love anil harmony, or the
contrary, becomes matorial. The letters of the
wife, wruteu i.ciore the ulleged offence, have been
lead, 1 mention this that you may understand
why the voluminous correspondence between
plaintiff auu his wife was received. A defendant
could put lujevidence the letters or the plaintiff, as
he could auy omtr declarations of Ins louo.iiug
a matter in dispute. Jlut neither party couid u-e
the lettetB o'the wire, except a. to the damages.
You perceive that the rule is touuded in good

sense. The action Is not to punish the deieudaat
but to indemnity the plaintiff, l, the wife loviu*
una worthy, be misled, me home, iu coiniort and
harruouj, be invaded, toe loan of ihi pJaiutid ia
greater than under ie-s favorable condition*.

fso, roo to reduce tue amount of recovery,
the deieudaut may show tnat the plaintiff was
unfatuiiul to his marriage vows, iue theory
being that a husband consortiug wita lewd worn-
en suiters irom the invasion of ids own house¬
hold less than he wonld have suffered If pure in
heart and life.

*
.

TILTON'S CHARACTER.
But the impure association of the plaintiff with

other women is no uoieuce to Hie action. It was
held, as early as isoi. by Lord Keuyon, that such
conduct went to the husband's rigut of action .

but, in lsoa, Loid Alvauley ruled utnerwise, ana
his view has since prevailed. I
But. without pursuing the subject, you will per-

celve that we nave here a lurge amount of evi¬
dence, including toe pialutiiTs alleged miscon-
duct, at home ana abroad, peculiar to this mere
question of damagos.
8 >me other features of the case remain to be

noticed.
"EXTREME IMPROBABILITY."

Lpon principle and authority, and also witn ref¬
erence to our accepted rules ot social order, tue lu-
Uinacy auu intercourse wnich are allowed between
a married woman and her legal adviser, pay.lciuu
or pastor, ara greaier than those wnicn would be
considered proper or becoming between the wo-

jaiau and a man holding no such special relation.
That principle applies here, and the defendant u
entitled to the benedt of it. Lord Brougham. In
considering a case where a clergyman was
concerned, and la repelling the tmputx-
tiou of want of chastity, applied toe
term "extreme improbability." That learned
jurist was given to strong expressions, and the
term thus used was extravagant. What can be
claimed is a mere Dresumptioa of Innocence, in
this connection D is proper to observe tnst after
many years spent in religious teaching and Intel-
leciuai service, the defendant conies into court
with a character which, until proof given against
blin, offers a shield of protection. Wo are wont
to say that all auitors are treated alike, and in
meat re.peets they are; but yet In a caao ot this
character a man grown old in p ayer and pious
service has prlmAjacit the oener.t of a presume-
tion wmch the mere maa of tne world has not.

BKECHIH S MONEY CONTRIBUTIONS.
Mr. Beeciier's advances of money, whlsh,

through Mr. Moulton, went to the benefit or Mr.
Tlltou and family, appear to have been mere nets
of generosity. That money was uot extorted by
Mr. Moulion, nor does it appear to have been the
fruit oi improper artifices. Altnougu it la of no
special moment, I thlna it proper to say mat the
uncontradicted evidence shows that Mr. Tilton
did not know that he wan thus beuefltad by Mr
Utecher.

y CONSPIRACY AND BLACKMAIL.
1 said, early id my remarks, that, exespt on

points ot slight importance. I did not exprcsa
opinions tojurora upon controverted questions of
fact. 1 regard the conspiracy and attempts to
blackmail suggested «a or that character. Those
are crimes punishable as such, not to be predi¬
cated ou mere suspicion. We have betore us no
evidence wuich could support such charges; and
If we had, the defendant's position would remain
the eaine; if Innocent, to be ao declared inde¬
pendently of such artifices.
The nearest approacQ to blackmail would seem

to have arisen between Mr. Tilton and Mr. Bowcn,
li the former dm threaten to puolinn a card inju¬
rious to he latter unless the money were paid.
But we have no interest in that qaestion. More- i
over, he did not publish the card, nor was he sij
until after due course of investigation. It seems
that the coveuaut of Mr. Bowen and Mr. li.ton
in respect to Compensation ior service ou the
two papers provided ior certain payments
on a termination ot tne employment beiore the
. Ld of the term, and that the claims or disputes
Should be deierimusd by arbitration. Iu the no¬
tices of dismissal put in evidence Mr. Bowcn
I roposed that mode of adjustment. He had * legal
Tight to stand ou that, lie did so, and the ar¬
bitration was had. Tae gentlemen acting as ar¬
bitrators, men of character and Integrity, f und
that $7,000 was due. auV tnat was paid. No spe¬
cial purpose could have led such men to tnst de¬
termination If tne money bad not, In their mug-
menr, been actually due.

THE IXV EST!GATING COMMUTE!.
It aeems proper to relitt to two subject! of con¬

siderable importance, which, to some extent, have
been brought into the esse. Tue one, the proceed-
lags and report ol the Investigating Committee
appointed by Mr. Beeeher, after tu» defendant's
letter to Dr. Bacou had been published. That was
a matter which Concerned Plymouth Church and
the defenuaut as in- pastor. Tne report of the
cemrnittee, alter sucn investigation as they thought
proper, was in isror ef the dciendsnt. I have
simply to remind you that tnst determination
should not have any weight or loffueace with rou
here.

*

THE CONGREGATIONAL COUNCIL.
Tie other subject la the advisory convention

held st the instaoce of two of our principal
cnurches. The question presented here had no
relation to the subject there involved. The Wc^t
charges, whici are in evidence before you. not
having been prosecuted by the Plymouth church,
and Mr. Tiiton's name having been dropped
«. a member witaoot tonsure, notwith¬
standing tne charge of slandorlug the pastor
had been mads by Mr. West, the advisory
cou sel had cognizance < f that as a question of
discipline and church polity. You will readily
perceive that that proceeding did not affect >>r
a»«umo to reach Mr. lleecher. You are not to ac-
cept the notion that ti ise two powerful churches
were pursuing Mr. fleec ier. I manly call vonr
attention to tola subject that the defendant may
not »uffi-r irom any misconception us to that
ground on which that council was convened.

"IT RESTS WITH YOC."
Oent.emeo, the ca-e is u <w subniitteJ to you.

It is of a nature to call for the exerc.sa of yonr
highest intelligence and most scrupulous care.
Y"U will retire to your deliberations with an im¬
partial ao/t earnest purpose to be just to the wit-
netsea, Just to the parties: and to render a verdict
which you may taluk of herea'ter with satisfac¬
tion, as a duty honestly performed in tne preesnae
ol God and oi men.

HIE REQUESTS TO CHARGE.
i ou will give me your patience a lew moments,

gentlemen. In respect to these requests which
Mi. Abbott handed up last night and which were
reed in your hearing. I wi,i make aome sug¬
gestions iu regard to them. Mr. Bpauiung m?e
court officer), step down to Parker's and see if
they will »entf dinner op to tne jurors, or what
can be done about It. Gentlemen, tae tnird of
these request* is:.

'be dsietidsm it not required to prnvo his laoooenes.
i*. '1 fo * P£f,0««w ionoosnt until Ills guilt Is sfflrms-
tlvilv established bv« clear preponderance of evidence.
That is ao, My charge indicate* that.
The lory must find for the defendant unless oonvinoed,

tv tne proors, ol actual adultery, beyoud all reasonable
doubt

i decline to mndiiy rny charge in that respect.
1 ni« matter of proving a thing actually io the sat-
Is action ot just sail prudent men, wneiher by di¬
rect or by eireumstamtsl or presumptive evi¬
dence, in order to tee wheio the pruof really ilea.

covers whatever direction anion* do "
u rule of evidence. In a civil case, this j">jBgaction lor damaaes, a civil action and tail>P'°P°
sit ion 01 the charge neing proved beyouda teaaon-
abie doubt, iu peculiar to a criminal case, and,. as
our books show, it does not apply hero. 1 dou t
leel it to be ol any real moment.
VI. The verdict must be lor the defendant, "nleae the

result ol the whole evidence on both side* beisucft »<ito
pro luce In the ileliberute conclusion ol the Jury
certuinty of guilt
Well, a reasonable certainty means a legul eer-

titint).
VII. The chare* of adultery Is ue ^at net merely In¬

volves u pecuniary claim against the de 1en«1«ut. u
criminates the iiluintift'a wife and teuds to disgrace UBr
children and threateus the marriage relationi Itsoti.
uinlitii proper for the |ury to consider th®*® ordinary
und natural couseiiuetices ol a conviction, in struiiuia
lug the evidence and exacting adequate proof to esian-
lish an itccusatloti Involving such grave, permanent unuremediless courequeuccs to others.
Very early in the cuse I threw out some sugges¬

tions to .vou theu about this being a question be¬
tween hluiuiIlT and defendant, not having rcguru
lo viis. Tilton as upon trial, although in a certain
sense, of course, you know thut the effect or tne
note;initiation does lap over and reflect upon her;
but still it Is too remoto for us to Judge by.
The charge of adultery Is ouo not only oi pecuni¬

ary claim, but oi grave and moral considerations
aifeetiULT htm. 'That is all 1 feel mjsoll called
upon to say in regard to this request.
VIII. If, on weighing the evidence uu both sides,

there remains in the iniud of the Jury doubt or I'®1"'ulexltv as to tho actual adultery they mast nnd for thedefendant.
Well, if that means, aftor considering and hear¬

ing uli the testimony, you are as prudent men
convinced in heart and iniud that tne adultery
was committed you suould Dud lor the planum.
IX. The higher the crime or the graver the wrong

sought to be established the more stringently the rules
of evidence should be enforced, and a charge of criminal
conversation is not to be llxcd upon a person but by tne
highest evidence.
That Is correct, gentlemen. We are not dealing

with evidence t.ere as if it were an acclou on a
promissory note, or if It were an action for slan¬
der, or of one gentleman culling another a liar.
X. If there were any evidence in the ease pointing to

adultery at uuy specific time and place the defendant
might have some means ot supporting b» other wit¬
nesses Ids own testimony to nls Innocence but upon tlio
evidence adduced by the plaintiff the defendant is the
i.ulv wluiess who bus uuy actual knowledge of what lha
rel-itlona between himsrlt and Mrs. 'lllton were, and is
the oniv person whom the law permits to sneak as a
witness us to mono relation*.
Doubtless that la so.
XI. Circumstantial evidence, to establish guilt, must

be such us to exclude to a moral certainty every hy¬
pothesis but thai ol guilt; In other words, tlio tacts
proved must not only ail bo consistent with und point to
gulit, but tuoy must be inconsistent with Innocence.
Than is so, gentlemen, of course.
Xlll. The law doe# not dispense with the direct proof

of the sexual act und accept circumstantial evidence of
Intimacy In lieu thereof, unless there U actual proof of
conduct ot the puruos deviating from open and honor¬
able adherence to uie proprieties oi chaste society, ana
showing a lustful disposition and purpose on their part,uud the opportunity by thoir resort to seclusion and
security.
No evidence of mero Intimacy of course would

nut be substituted In place of actual evidence. I
don't sco there is any substantial value in that
part ol tho request commencing "unless mere is
actual prool," because I indicated in the general
charge uu offeuee or this character is not prove-
ubio bv direct evidence, and may be proved ill
any other wav'tliut will be saiislactory to the
minds and the consciences of tae jury.
XIV. The circumstances must lie such as would lead

tUc uiiiirilod discretion ot a reasonable ami just uiau to
the c(inclusion of actual guilt. Kor it i> not to feud a
harsh und Intemperate Judgment moving upon appear-
ances that are equally cauaulu ol two interpretations;
neither is it to lie a matter ot artificial reasoning, Judg¬
ing upon sucn thiug. differently from what would strike
Hie careful and cautious consideration of a discreet
man

1 add, "a reasouuble and prudent man." Well,
"to the conclusion of guilt," because guilt is ac¬
tual guilt, and when you have a question of guilt
or tact of guilt, it is not well to load It down with
udjectlvoa or expletives. It Is a question Oi guilt
or a question ol innocence which you are to de¬
termine. it is not to be a watier of artlOcial
reasoning, and is not to lead to a harsh or intem¬
perate judgment. I have tried to illustrate that,
and it docs not require iuo to say auyihlug in ad¬
dition to whut 1 have said in the general charge.
This proposition Is very clearly worded, but

somehow mere is a special property In It whlcn l
do not approve. The mere prool of au opportu¬
nity to commit adultery is no proof whatever of
guilt, but you don't need to bo told that, for there
must bo evidence of otner cireumauncea coupled
with it at the satne time.
XV 111. \t hen. in addition to the ooea relation of Inti¬

mate friendship, there Is superadded the pastoral rela¬
tion, no intendment avaiust the chasUty or propriety
of that intcrcourso can be drawn, except upon proof
of actual lustful deviations from the intercourse of
society appropriate to euctrruiotious.

I explained to you the theory of that.
XiX. Where a partv has destroyed a paper material

to his case and the contents of tue paper are iilspntad.
toe proumptiou arises that, if It liaJ ocen produced. It
would have been agaiast his luteresl. or tn some essen¬
tial particular unfavorable to his repreaenustiou ol tta

C°XXl?Tn considering whether the testimony ot the
alleged verbal admission* is corroborated, tbe jury must
look at the whole course ol the plainuif aud his wit¬
nesses, in their intercourse witu tbe delendant since tbe
cuar/e was hrst made and consider whether It is possi-
b e or probable that tuU coouuet sud social intercourse
could have taken place it the delendant was charged or
believed by them to oe an adulterer.

That la ao. The papers were In evidence
belore you, aud imported lor so much or ao Uttie,
aud u la a question lor you to decide. Theu you
aeo how seuaiole that la, for if you have a contro¬
versy with respect to dealings with your neigh¬
bor aud It is certain there would be litigation,
aud you have the oniy copy of a contract after¬
ward introduced into evidence aod ita terms
there, and the law is very Jealous as about the
party who bears it. Here la a paper which Mrs.
Tiiton put in and waB desirous ot reclaiming, She
writes to Mr. Beecher to use his luDnsace with
"dear Krsuk" <0 have that paper destroyed, ana
writes also to Mr, Moultou. Her importunity was
resDected, and that paper was destroyed. If yoa
should think that was done when there was no
law suit in prospect you could not apply the
M ooisl have just read. That as statements ol
wnat oe claimed tbey have little place as a mat¬
ter of evidence, and aa tnst should have such
weight and such construction In connection
with bis conduct as yoa think Ot aud
proper. It is tot a fair subject lor
a legal proposition to be stateo by me,
Litter* written to any person other thou the delendant

are not auy evidence wuatever against him except for
the fact that their contents were bruught to bis nouce.
That is correct so far as it goes. I did say that

notuiug that Mrs. Morse »t those other persons
might wnie would os evldeuce against the de-
leudant, aud oid say so lu rsieieuco to the letters '
ol tuzabetn Turner which were put in evidence.
But the reason why any latter like Mrs. Morse's,
lor example, and like tne letier delivered by Mr.
Bowen is received In evidence is to give point
uud character to the conduct oi the deieudsnt.
aud show in wnat spirit and with what conscious¬
ness ns received me communication* at the Ham.
And the uotion is tuat lu larorable circumstances
a person who is guilty may tnus te taken off his
guard snSI discos* a sense oi uli gulit when lie
Cuds bimseli suddenly confronted with a veroal
accusation or with a communication woicu ex¬
tracts irem nioi some expression of manner and
speech That observation was made by the
learned counsel at the uute iuliy when Mrs.
letter was received in evidence. 1 think Mr. Evarts
assented to that or stated tnut proposition.
XXXV .lb* letter* and oral statement* that nave been

addn cd. a» In the nu;ure oi cOutesstoBs, are to be eon-
* d.-rcd In ibvir entirety, end a* togrther covering a
long period of ve*r»; and the lurr are to cou-nler
weather It D credible that the deteudant could have
mad* such oral stat jinents ol guilt a* are attributed to
hna aod denied bv una. ana whether u 1* credible that
such leitsrs ceald have be*n written by him with ref¬
erence to guiit ol adultery.
That corteeponds, I think, with the instructions

I have given you, and are covered by the charge.
XXXVl.. Ibe cxpre»*lon»of compunction and reinorie

lu the detendaut'i wrtttim and aii-ged conversation*
beloas io lbii c>a«- of merely moral evidence, and
neither tend lo support, uor aru capable ol supporting
any 1 gal certainty a* to th» loct, nature or degree oi
impute.i culpability.
11.sve aeait with thai subject. Moral evidence

la oi great value, especially when vou have to
deal with intellectual questions, witu emotions,
With A Blft&'l COtt*CiOU»UeS3 ol ffUIlt Wll®0 fill'!*
oeuiv charged, accused or confronted with some¬
thing wbicu brings up Before mui soy offence
widen he has been gouty of, end nas hie moral
emotions Bad sensibilities excited, aird thus
makes a reveiatl >n, aud thus you get seuietliaes
real evidence wuich otherwise would not be uls-
covcred. They belong undoubtedly to tne case
of moral evluen e, aud the question Is wnetnsr
iney tend io support or arc capable ot supporting
any b-gal certainty as to tue facts, nature and de¬
gree oi unputea culpability. Tee subject is dis¬
cussed lu tne cnargc, and it there evated, 1 think,
correctly. j
XXXVll -Testimony of witnesses that a party charged.

In conversation admitted lit* »uTt ot .oultery. Is the
weakest sad most ucngsroua evld«nos that is received
by law.*

1 have si etc J to yon the preposition as to sd-
missions, the oaro aud scrutiny that that klod of
evidence ahou.J receive, aud I tmuk I have etated
it sumctenuy mr that purpose.
XXXVUL.The tostlniosy ol witnesses (eveu If ftalir

creuhed/that the attendant in oonv«rsatloo admitted
that lie nsdcoi .'.allied adultery. bemit
duoisl upon th' trial. i« no sufflelsut prool or hi* guilt,
uuiet* the aliened coatesstous are corroborated by other
satisfactory and eousistou'. testimony.
That is a question of fasts for yoa and 1 admon¬

ish juu to be pruiieut in respect to It. I de not
oouceive it to he a proposition ol law but of fact.
Wners a person Is oharsed with 'mmoral oonduot

under suon c reu.nstances that h* he* °° J*'*'ovidvnosst las luria ; juc* other than his
tact that b* ndeuvored to pievsut pubuolty or to avoid
public coniT'.vcrsv is no evidence of gniti

Weil. 1 have explained that, I think. I[n?VLllulls admouisued you to consider the
wuicli led to the suppression, pi£;?APrprehendiag anuoysuss or rtutttrajnee, trhsiaer
lunocenr ur not, might well wtsn to avoid that
publicity.
In coos; sung ths ts^msay Jnry mn« leol^a» Ihe

wn,,iij oou *<? in conduot of th# pH'ntin . ^
ncHMM \aui9\t iii ur court? with rth®A* tfiiuo««ioUcOmrie tirct uuilo. Con« dor
if nmniMi tilAt till# COQJttOt An4 WKilAi IBtlfOOUfll.
coulii l>uv« iSttt pUct if me ua<1 oomiuitua
tho oiT«n< . cttcraed

^

It is a question of fact. Teh# It Into considera¬
tion.
fhA rittintifPi wrtitun itAtftnunt, thAt th# imputeii

oifeiic* a tho dsisndsnt waste# mskiug of lutiirnpsr
propose -. siid ihst .tsionilsnt Ksled the oWss, mii^tbe over:BroWS by direct proo' ol the sat oi adultery, out
it taDiii.t bs o»«i thrown «y oral ts»uu»oSf #r a dittsrsat
oral thaisu aau aoimsoou.

r think I have mud enough to yo«t *5®?'question of improper Pr°Poaft'* qu
whether the deiemlant was oonaoioiu of u i»g
thus charged, whether that lea ,l1'8 J®?sorrow, trouble uua tending to lead lilfflto ttut-
preasioiis, verbal or written, which jou may uua
he made.
As matter of law, the paper of January 1. 1871. oal e

the apology or letter ol cull trilion (Exhibit No. J), uoes
lint mi its lace imtiort any uct ol adultery or auxuui tu
delicacy, ami Is no proot of either.
Thut is so. It is proper only to ascertain what

it does reier to in couuoctiou with the circum¬
stances.
None of tho defendant's letters and writings put Ini cvt-

donee, upon Hivir face as matter ot law. Import adultery
or sexual Indelicacy, »r lurtnsli auy prool ol either, by
tlie inselves. The tact ol either must be supplied MT
other leitiumate proof, beloro tho la.w allows the Inter-
eitce that sueli laet prompted tae expression* ol the
jottera and writings.

1 have put thut to you, gentlemen, in the charge
os u question ol fact. T'hoso letters, like the paper
caned the letter of contrition, do not spuclly the
act or wrong, real or mipposed, tho parties hau in
view. It makes but u matter of lact to yon.
None of the defendant's letters or *,rl?,?8!Lmu\,Jvevidence ascertalu or declare Uto lact ol adultery.

Tbevouty duclurj and express ''le ron'roaeh st theieudom, of commiseration and ?f uimuiul.broken lortunes of the plaintiff aud domestic UjiMppl-ties* ot his family, as presented to the delondaut ¦
appreciation and uetailed by nnnaeli.
Certainly not, they only declare or'

emotions of tho defendant ol commiseration and
self-reproach at tho broken lortunes of theplnlDr
titr. and the domestic unhapplness of his family
as detailed by himself. They only

iriamvpress tae emotion* of the deieudaut, an I It U ior
3 ou to sav wnat idose omotious meant, ana uy
wnat tney wero excited or extorted.
XLV .It the jury tiud that the plaintiff's wife left

hlin in December, IbTO. on account of ""Jconduct und with a view to separating Jf".'Sfnrm'wtAon.that the defendant In December, W70, save Informatloa
ol the lactito his wife und to an olllcer ol is cburcli.
aim to tho plaintiff's employer, aud advised a separa¬
tion of the wile from her husbaud, the *e
considered by ihe iury as corrohoratlug the delendant ¦
testimony and discrediting that ol the plaintiff on tne
main issue.

_

1 have said to yon In effect mat those foots urn**
be considered by you iu luterpreUng. and M yoa
may interpret, in corroborating or disproving ta»
deieiidaut's declarations, or Ulustratluff or inter¬
preting w hat he inav have said. That Is ail i
tuiuk mat 1 ought to any. It la a matter lor yoa
to consider.
XI. VI -Tho fuel that the plaintiff continued to cohabit

with Ins who, alter her alleged communication Whita
ot the charge, and up to Juiy. 1*74, l» cogent evidence
against the truth ot the present charge.
several cases are cited in support of that P'OP®!

altiuu. and in actions oi divorce on account oi
adultery where the wife is a plaintiff or delendanl
in questions between the ttusband and wire, tuas
proposition Is covered ; It is a sound rule. The law
that a plalutiff who is aiterward the plaintiff in an
action seeking a divorce continued to cohabit
with his wife urter or long after ner guilt had
been communicated to him, Is a propor matter,
peculiar to such an action, because in that action
the liusbaud utsy be charged with having con-
doned his wile's offence, and bee iuse, also, the
man who llnaily comes Into court seeking a ill vorei
is the same man whose conduct, alter living with
his wile alter his knowledge of her guilt, involve!
an Incongruity. The same spirit that leads lain
to prove nls action lor a divorce, would lead hire
to a separation irom bla who as s"oa as ',a
learned her guilt, llut in this action it docs not
apply; i do uoi think It is of any moment what-
e ver.
XLV1L The silence ot the 'plaintiff toward the do.

ten laot for nearly six mouths alter ho says he was In
Possession ol the fact thst aOuitcry had been coinmih
ted. iscogeui cvldcuce against the truth of the preseul
charge.
Upon the more face of this proposition thai

would be so. Aud it is so here, unless you taka
into consideration, as you should, tue question
whether, upon the c'Jhiesslon of that by his wire,
If she did corneas, or taking luto view the con¬
duct of the plaintiff, on the assumption tuat n«
hud the confession, did tue wile luflueuce Uliu to
silence ana peace, aud old he yield to that Influ¬
ence, and does that account lor tha circumstance
tuat not until so long after the supposed aud al¬
leged confession, did ue mane auy distinctive
avowal or his grief f T hat is ior vou to consider,
and 1 think that you ought to look at it in tuat
light, eiiUrr to accept or reject the suggestion.
XLVIIL.The testimony ol the plaintiff that lie llrsl

discloAed anv charge a^ainit the ueiondaut to In*
employer, iti conneetion with bU*tii--*< arrangements,
sua u tilted with unu in an effort to drive defendant iroM
llrooUlyn. and thut ho made no disclosure ol the cuargs
to the defendant until this effort relied are cogent evi¬
dence against tne truth of the pr*»«ul charge.
XLiX The tact, that utter making the charge, and

learulag that it was retracted by Ids wile,.the plaintiff
l.e catne reconciled w ith the deleu »ut and restored the
social relations oi hiuiselt und wne with him. are cogent
evidence uea.iist tfio iruttt ot the P,c wi»»» sn«L. The lour y.ars' delay ol the plaintiff In maklng ony
open cnarge oi adultery against Hie aelcudant, and the
bringing ol such open charge only in eouaequouco of
Irritations and resentment* proceeding troui fiber
causes uro cogent evidence against tho truthiulneaa and
good laith ot tne present charge.
As each of those proposiUooa. gentlemen, are

questions of fact ior you to consider, snd, »ccord-
ing ue vou mav tnterprot the acta aud oonduct ol
tue party, tue evidence will be more or leaa
strong It be.ug, In u large degree, circumstantial
or presumptive, it mils within your provinco en¬
tirely. 1 am indisposed to speak of the
ol what you may draw or not draw as being
(.ogeut. You will consider and satisfy y°«r,0'v®"
as to tho motive* which led the plaintiff to Aral
disclose tae isct to Mr. lioweu. If d'A
led ultn to remain in association with his wire.
led him to renew the frtsudU intercourse with
the deieudant. and led htm to whatever character.
Ized hie conduct und course In any degree.
Li. Where, on a materiel question onset, the prelnUfl

sweurs one way and the delendant directly adverts
and the defendant unu In evidence a written statement
made by Die plaintiff bolore tne action was commenced
mo matter whether it was beiore the action was'Com¬
menced or not) ana tlatly contradicting his testimony,tht jury are boiiud to consider hi* teaUmony on the pout)
as conclusively discredited.

Well, that is tme as properly spplied. if A
bring an action against B on a claim retting is
parole, a claim fur work and labor or mousy rent
ana now being allowed to os a witness tssttfloi
ou tne trial to t»a fact that the delendant was
indebted and denies that «. has been paid, snd
the aeieniisut produces s latter written oy htui
stating that the clstin had been settled and P«»a.
that would be conclusive of couree in connection
with deiendant-e denlaU Tnut is tns application
of thaT prspoaiuon. I have explained to yo#
already now you »houid consider tha previous
ihcou.latent decisrailohs yon may And to naysbeen mad# bv plaintiff, whether before tne action
was commenced or afterward, characieruing ins
offence, it is for you to Interpret and apply it. I
think it la a matter of lact for you.
L1L 1 be unequivocal admissions of the plaintiff hlraj.ell and of qr. floiiiton. that thoy have deiiherauiy aud

srsietnatically represented th<- recti Involved »a Utls
present charge la a tuauiicr wholly Inconsistent with the
bresetit chnrge. auJ. in maintenance of the defendant .
and Mrs TUtoii's inntxience, discredits W#tr tsetlioohl
to ihe contrary now given, and requires IU rejection by
the Jury as wholiy untrustworthy.

1 explained to you, gentlemen, the theory ol
duty tnat I supposed you would respect lu that re-
garu. I admoaleh yoo to consider sow isr, u as

li Mr. Moultou's previous contradictory »tata-
uients could be aecrthed, und an honorable pur¬
pose to suppress the scandal :»Bd protect the do-
leudant and protect Llizaheth, aud tho saine sag-
gc^tlou appnos to Mr. I'll ton. You are ut liberty
to consider the motive aud ahoold consider tns
motive which led them to do on# thing or tus
other, and wnetnor they did so honestly or dis¬
honestly, and then doiertnloe the effect either 10
large or lee* degree or no degree.
LIU It the jury believe that the plelnUff or any other

wliaess ol his ties wtliullv sworn falsely oa a material
point the v Should disregard the whole testimony ut ouch
witness.

1 have elated the rule on that subject. That is
the gi-neral ruio. but re not imperative where any
part oi the teeumony thus affected re corroborated.
LIV When a witness testifies to a conversation of the

delendant at which uo other person was Present there
are no means ot direct contradiction s*««P«1»l"b*
of the aeicudatiL If the jury Und a train ot c.rcumjstances Inconsistent with tne alleged conversation and
the conversation Is lully dented 16/ '|J*'may reject the testluioav to such alleged couvera.ttloa
Certainly you m$y. because the whole matter

belongs to vou, und la one of t >e circumstance!
that should on your part procure patient atten¬
tion. ueutieiueu, are you content T
Mr. Beacn.We are, sir.
.lunge >silaou.Mr. bpauldlng, which are tht

"'.rno't'lers.Offlcera Boyle, Spaulding and Clare.
Judge Seilson- Step forward. II T°u ptoase.
jorymau uavia.Your Honor, may we nave the

original documents aud papers to take with us ic

lUJi;d*re >o°lsoh.fhhtls a matter for the counsel
to consider. It la not uaual ior the Jury to ttsa
out any papere, aud the question rests entirely
WM,r.ttBea°h",w'e have no objection ou our aide,
" lir Evarta.It la a question in this case, air,
without reference to Its uaiure, to determine
wnat are ah J what ara not papers lu evidence in
tuts case, hoate papers ara not in existence and
are produced tu evidence.
Judge Neilsou.insre la an embarrassment

about it, gentlemen. 1 think ll any specific quae.
tiou win urise about any paper, aud you hdud
down fu.i iniormation, it »U1 be given as iar us
we ara sbie to do.
Mr. ireacn.Tuat mignt produce eom# moon*

venlence, Your Houor, in tha aoaauce of parties
aud oouuseu
Judge Sanson. l should not do it in the ahaenot

of the oouneti. 1 never answer any question#
sent dowu by jurlea until submitted.

Mr. ueuca.1 do not think tnd jorv rsqusst pa*
per* handed them wbioa are not in existsuoe.
ilsugliter) .but 1 understand it would be deilrabif
ta litem to nave tuetns at tht satuq time tuera
will be no reasonable objection to it. For lu*
s'auoe. air, in regard to tne letter of apology, as
it i* called, where aotoe question has r>aen raised
upon the appearance of tne inati unient ltsel>«
Judge Nsilsoii.Wbi you ooofor, gentieineu, and

determtue upon wnat papers s touid be given to
the jury. 1 nave no suggestion to make on tiret
auoji-ot.
Mr. Morris.They can take them all.
1 ho Cttrk (to Uffluer* Vf. Doyle, T. fipauldtngand B. B. Clara).You and each of you solemnly

swaur that you win wen una truly guard every
person aworu on this jury la aome private and
convenient place, without meat or drink, water
excepted. You anail not suffer any person to
speak to luato, nor speak to them yourselves,without leave ot tue Court, except It be to asc
thein wnethur tney have a jrean on their verdict,till they nave agreed ou tuetr verdiot, ao hoipyoyOod.
The officers having been sworn la the Jury r*tired suortiy utter una o'clock.


